DO | Ve O e s NOSH.

VOSH PROGRAM DI RECTI VE:  06- 016A | SSUED: Sept enber 1, 1994

SUBJECT: Standard Interpretation: Applicability of Permt-Required Confined
Space Standard for General Industry, 81910.146, to Insurance
Conpani es Enpl oyi ng Boil er and Pressure Vessel Safety |Inspectors

A. Pur pose.

This directive transmts to field personnel VOSH Citation policy
concerning the applicability of the Permt-Required Confined Spaces
Standard for GCeneral Industry, 81910.146, to insurance conpanies
enpl oyi ng boiler and pressure vessel safety inspectors.

This Program Directive is an internal guideline, not a statutory or
regulatory rule, and is intended to provide instructions to VOSH
personnel regarding internal operation of the Virginia Cccupationa

Safety and Health Programand is solely for the benefit of the program

This docunent is not subject to the Virginia Register Act or the
Adm ni strative Process Act; it does not have general application and is
not being enforced as having the force of |aw

B. Scope.

This directive applies to all VOSH personnel and specifically to
occupati onal health enforcenent personnel.
C. Ref er ences.

VOSH Field Qperations Manual (FOM, Chapter X X, Section D., Milti-
Enpl oyer Worksites

58 Fed. Reg. 4462 (January 14, 1993)

D. Cancel | ati on.

VOSH Program Directive 06-016 (Nov. 14, 1988).

E. Acti on.

Directors and Supervisors shall assure that the procedures outlined
bel ow are adhered to by enforcenent personnel when citing 1910.146 in
i nstances involving boiler and pressure vessel safety inspectors for
I nNsurance conpani es.



Ef f ecti ve Date.

Septenber 1, 1994

Expirati on Date.

Not Appli cabl e.

Backgr ound.

CHANGE | : At the request of representatives fromthe i nsurance i ndustry
and boiler and pressure vessel inspectors, a neeting was hel d on August
30, 1988, attended by representatives from the insurance industry,
i nspectors, and the Departnent. Menbers of the Safety and Heal th Codes
Board attended as observers. As a result of the neeting the
Comm ssi oner has approved this standard interpretati on which addresses
the concerns of the interested groups and conforns to guidelines in the
VOSH Fi el d Operati ons Manual .

CHANGE 11: On June 21, 1993, the Safety and Heal th Codes Board del eted
applicability of the Virginia Confined Space Standard to general
i ndustry and adopted the federal identical Permt-Required Confined
Spaces Standard, 81910. 146.

Summary/ General Policy Guidelines.

1. The Departnment of Labor and Industry wll recognize witten
contracts nmade between insurance conpanies and owner-users of
boil er and pressure vessels regarding the provision of attendants
and energency equipnent as required by 1910.146, when the
procedures listed in K are foll owed.

2. Al though an enployer cannot contract away safety and health
responsibilities, the Departnent does recognize that those
responsibilities may be nmet in a nunber of different ways on a
mul ti - enpl oyer worksite.

3. The Departnment will enforce 1910. 146 i n situations invol vi ng owner -
users of boiler and pressure vessels and insurance inspectors in
t he same manner that it enforces other standards on nulti-enpl oyer
wor ksi t es.

Scope of Interpretation. This interpretation covers only those entries
where 1910. 146 requires an attendant. A confined space is a space that:

1. | s | arge enough and so configured that an enpl oyee can bodily
enter and perform assi gned work; and
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2. Has [imted or restricted neans for entry or exit; and

3. | s not designed for continuous enpl oyee occupancy.

The permt-required confined space neans a confined space that has one
of the follow ng characteristics:

1. Contai ns or has a potential to contain a hazardous at nosphere;

2. Contains a material that has the potential for engulfing an
entrant;

3. Has an internal configuration such that an entrant could be

trapped or asphyxiated by inwardly converging walls or by a
fl oor which slopes dowward and tapers to a smaller cross-
section; or

4. Cont ai ns any ot her recogni zed serious safety or heal th hazard.

K. Ci;ation Pr ocedur es on nulti-ennlpver wor ksi tes i nvol vi ng owner - users of
boil er and pressure vessels and insurance | nspectors.

1. Situations involving boiler and pressure vessels where one or nore
of the hazards nentioned in J. is present are usually both created
and controll ed by one enployer (the owner-user) while an enpl oyee
of another enployer (the insurance conpany inspector) may becone
exposed to the hazard in the nornmal course of work (inspecting the
boil er or pressure vessel).

2. In situations such as the one described in K 1., both enployers
have responsibility for the safety and health of their enpl oyees.

3. In a multi-enpl oyer worksite situation, the enployer who neither
creates or controls the hazard can avoid liability for a violation
only by taking steps which are reasonabl e under the circunstances
to protect their enpl oyees agai nst the hazardous condition.

When a host enpl oyer arranges to have enpl oyees of anot her enpl oyer
(contractor) perform work that involves permt space entry, the
Perm t - Requi red Confi ned Spaces standard requires the host enpl oyer
toinformthe contractor that the workpl ace contains permt spaces,
el enents of the hazards, necessary precautions or procedures the
host has inplenented and that permt space entry is allowed only
t hrough conpliance with a permt space program The host enpl oyer
must also debrief the contractor at the conclusion regarding
hazards confronted. Contractors also have a duty to obtain
avai lable information regarding permt space hazards and entry
operations from the host enployer and to coordinate entry
operations with the host enpl oyer.



Theron J.

To encourage the correction or avoi dance of hazards in a situation
such as that described in K 1. (see also J.), the Departnment wll
recogni ze a witten contractual arrangenent bet ween owner-users and
i nsurance conpani es as a reasonabl e neans of achi eving conpliance
with 1910.146 (see J., Scope of Interpretation). The witten
contractual agreenent shall be executed before the insurance
i nspector enters the boiler and pressure vessel.

The witten contractual agreenent nust conply with the requirenments
of 1910. 146 and nust be rigidly adhered to by both parties. The
i nsurance conpani es' actions, not the owner-users, wll guide VOSH
decisions regarding responsibility when an enployee of the
i nsurance conpany i s exposed to the hazard. The sane rul e applies
to the owner-user when an enpl oyee of the owner-user is exposed to
t he hazard.

| f the owner-user breaches the contract and fails to protect the
i nsurance conpani es enployees, it will be the insurance conpany's
responsibility to assure that its enployee refuses to conduct an
i nspection until the contract is followed (or provides satisfactory
alternative neans to protect the enployee from the hazard as
described in K 3. above). Where the owner-user provides no
attendants or rescue equi pnment, the inspector shall not enter the
boil er or pressure vessel without first assuring the presence of a
qgqual i fied attendant and energency equi prment.

Bel |

Conmi ssi oner

Attachment s: Initial Determ nation Flowhart for 8§1910. 146

Hazards on Mul ti-enpl oyer Wrksites Checksheet for
| ssuance of Citations

Distribution: Conm ssioner of Labor and Industry
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Attachment 1

INITIAL DETERMINATION FLOWCHART FOR §1910.146

If you have an....

Can it be badily entered by an individual?

Does i have an limited or restricted
means of entry and egress?

Is the space unysuitable (Le., not designed)
for confinuous employes eocupancy?

Thenitis a.....

Does it contain or have the patential to
contain a hazardous atmosphere?

Dioes |t contaln a material that has the
potential for engulfing an entrant?

Does it have an intarnal configuration which
could trap or exphysdate an entrant
due to inwardly converging walls or
downward sloping floor tapering into
a smaller cross-section?

Does it contain any other recognlzed serous
safoty or health hazard?

Thenitis a.....

ENCLOSED SPACE

Yes Mo > then it is not @ confined space

Yes No = then it is not a confined space

]

fas Mo = then it is not a confined space

CONFINED SPACE

I 1 Mo
—Es Mo

Yas Mo > then it is not a parmit-required
confined space

PERMIT-REQUIRED CONFINED SPACE



Hazards on Multi-employer Warksites
Checksheet for Issuance of Citations

Attachment

-

Yes MNo
On multi-emplover worksites, citations normally are issued 10 employers whose employ-
zes are exposed (03 hazard(s). Inlimited circumstances, an empleyer, though not having
any of his own employees exposed (0 @ hazard, may be cited if employess of another
employerare exposed toa hazard. Todetermine whether of not an exposing employer may
be cited complete the following checklist
1. Has employer exposed his/her own employees 1o the hazard?
gotwo #2 | poo#7
However, priot 10 iSsuing citations to an exposing employer, it must first be
determined whether or not that employer has a legitimate defense 10 the citation.
Ifthe exposing employer mezts all requirements, that employer shall not be cited.
Such a defense can be determined by completion of items 2-6 below,
Z Diid the employer create the hazard?
cte goto #3
cmplayer
3 Did the employer have the responsibility or the authority to have the
hazard comecied.
cite goto #d
employer
4, Did the employer have the ability to correct or remove the
hazard? cite go to #3
employer
5, Did the employer fail to specificalty notify the creating, the controlling
and/or the correcting employers, as appropriate, of the hazards to which
his/her employess are exposed? i 20 1o #6
employer
6. Has the employer filed to instruct his/her employees 1o recognize the
harard and, where necessary, informed them bow 1o avoid the dangers
associated with it when the hazard was known or with the exercise of
reasonable dilipence could have been known? dte Do not
) ~ cmployer dte
Noie Where feasible, an exposing employer must have taken appropn- employer
ate alternative means of protecting employess from the hazard,
apd When justified by extreme circumstances, the employer
removed the employees from the job to avord a Glatoo.
1 Has employer created the hazard ? _—
cite o 1o #8
employer




8 Is employer responsibile, by contract or through actual practice, for safety and health
conditions on the worksite; i.c., the employer who has authority for ensuring that the
hazardous condition is corrected (the cormecting employer).

9. Does emplaver have responsibility for actually correcting the hazard?

Note: CITING NON-EXPOSING EMPLOYERS

If all emplayers on the worksite with employees exposed 10 2 hazard meet the fve required
h;immeddcnsemnmmu(hmm,men:duﬁm:unhmmmummm
employers who are responsible for creating the hazard andfor who are in the best position o
correct the hazard or ensure its correction. In such dircumstapces the controlling employer
and/or hazard creating employer shall be cited even though no employees of those employers
are exposed 10 the violative condition.

Yes

cite

employer

cite

employer]

Mo

Do nou
dte

employer



